“/ ROBERTS
64 i JOHNS ATTORNEYS AT LAw

HEMPHILL

December 6, 2024 Via E-Mail to steveb@campbellbarnettlaw.com
and Via Regular Mail

Stephen A. Burnham

CAMPBELL BARNETT PLLC

317 S. Meridian

Puyallup, WA 98371-5913

Re: Madrona Links Golf Course
Dear Steve:

Thank you for your various letters, each of which | have addressed below.

The Percival Appraisal Fails to Meet the Applicable Appraisal Standards

In your November 15, 2024 letter, you described the July 25, 2024 Percival Appraisal as
follows:

[ZTM Holdings, LLC] rightly relied on an appraisal prepared by Mark Percival, a
licensed certified general real estate appraiser, with 20 years' experience
appraising Single Family Residence, Condo's Multi-Family, Office/Retail Buildings,
Gas Stations, Warehouses, Mini Storages, Mobile Home Parks, Motels/Hotels,
Undeveloped Land, and Sub-Divisions. He is qualified to give a professional
opinion on the value of that property.

We disagree.

Mr. Percival elected to use the Sales Comparison Approach for his appraisal, the same
approach as PenMet Parks appraiser, Stan Sidor. Mr. Percival acknowledges the Sales
Comparison Approach “consists of analyzing the sale of comparable properties within the
immediate area and/or in similar locations by a comparison of their respective similarities
and differences. A judgment is then made as to the value of the subject property, based
upon the adjusted values.” See Percival Appraisal page 45. Unfortunately, Mr. Percival
made no effort to analyze the relative differences between the subject property and the
comparable properties he referenced. Instead, Mr. Percival determined ZTM's 14 acres
is worth $8,105,000 based on his “Comparable 2", which is prime high-end residential
real estate located within the Tacoma Golf and Country Club (which | refer to as the
“TGCC Property”).
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With regard to the TGCC Property, Mr. Percival states as follows:

[The TGCC Property] is adjacent to a golf course, and Comp 1 is very near a golf
course. Comps 1-8 are all land purchased for residential development with similar
zoning, and terrain. [The TGCC Property and] Comps 5 and 8 have no
adjustments, and Comp 6 has only one adjustment. [The TGCC Property] is most
similar with being next to golf course in same county. Thus the subject value is
considered to be at the median of value say $13/SF of land, which is considered
appropriate , and well supported. This equates to a value as follows: 623,343 SF
x $13/SF = $8,103,459 SAY $8,105,000.

See Page 55.

Mr. Percival determined the value of Comp 1 based on its listing price, not on an actual
sale. Since the property has not sold at that price, it is pure speculation that it will sell for
the listing price. However, if Comp 1’s 2020 sale price is used, the property sold for $1.69
per square foot which is a fraction of Mr. Percival's $6.15 PSF value.

Mr. Percival seems to ignore Comps 3 and 4, which were recently sold and have similar
per square foot values or lower values than the value determined by PenMet Parks’
appraiser. Comp 5 is in Bellevue and Comps 6 and 7 are in Snohomish, all of which are
areas in very different markets and significantly higher in value.

Although Mr. Percival references a Comp 8, there is no propenrty listed or included as a
Comp 8 and it does not exist.

Lastly, the ZTM Property is hardly the same or substantially similar to the TGCC Property.
Mr. Percival acknowledges that the TGCC Property “sale is based upon a 10 lot
residential plat within the Tacoma Golf & Country Club within the city limits of Lakewood.”
See page 49. Mr. Percival fails to note, however, that the TGCC Property consists of 10
platted lots with entitlements, which is significantly different from and far more valuable
than the ZTM property, which is a single un-platted lot with no entitiements. Despite those
differences and Mr. Percival’'s statement he made no adjustments to the price, he then
further increased the value of ZTM's property by 9% over the sale price of the TGCC
Property. See page 55.

Mr. Percival also states the TGCC Property and ZTM'’s Property are similar because they
are adjacent to a golf course. If the ZTM Property is developed into single family
residential use, then the Madrona Golf Course will cease to exist and the ZTM Property
will not be adjacent to a golf course. Where the TGCC Property is located within a private
golf and country club in an upscale neighborhood subject to CC&Rs, the ZTM Property is
located next to multi-family rental apartments with limited access. Moreover, Mr. Percival
makes no effort to determine which entitlements and improvements existed on the TGCC
Property at the time it was sold that would further contribute to its sale price.
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With respect to the ZTM Property, Mr. Percival states at page 10 as follows:

| have not made a personal inspection of the property that is the subject of this
report. However as it is only land, | have viewed it through the Pierce County
Assessors website and with Google Earth, and Madrona Links website.

Immediately thereafter he contradicts himself, stating at page 13: “In preparing this
appraisal we have made a complete physical inspection of the property on July 25, 2024.”
Mr. Percival makes a similar statement at page 32: “The following description was
prepared after a physical inspection of the site on July 25, 2024, a review of the deed,
and reference to County assessment records.” Which of these statements is accurate?

Mr. Percival states at page 7: “This appraisal has been prepared as closely as possible
to comply with the guidelines set forth by the Uniform Standards of Professional Appraisal
Practice (USPAP) of the Appraisal Foundation as mandated under the Financial
Institutions Reform, Recovery, and Enforcement Act of 1989 (FIRREA).” FIRREA does
not apply here because this appraisal is not for a federal lending institution.

Mr. Percival's references to USPAP are also outdated. He states at page 15: “To develop
the opinion of value as per the request of our client ZTM HOLDINGS, LLC, the appraiser
performed a complete appraisal in Appraisal Report Format according to the guidelines
set forth below by the 2012-2013 edition of the Uniform Standards of Professional
Appraisal Practice (USPAP) of the Appraisal Foundation.” This is a very old and outdated
version of the USPAP compared to the current 2024 edition. Similarly, Mr. Percival’s
reference to The Appraisal of Real Estate, 14th. Edition (Appraisal Institute, Chicago, II.,
2013 ) on page 17 is outdated as this publication is now in its 15" Edition.

This is not an exhaustive list of the defects in Mr. Percival’s appraisal, but just an overview
of some of the most significant issues.

Mr. Percival states in his Certification Statement:

My engagement in this assignment was not contingent upon developing or
reporting predetermined results.

My compensation for completing this assignment is not contingent upon the
development or reporting of a predetermined value or direction in value that favors
the cause of the client, the amount of the value opinion, the attainment of a
stipulated result, or the occurrence of a subsequent event directly related to the
intended use of this appraisal.
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The reported analyses, opinions, and conclusions were developed, and this report
has been prepared, in conformity with the Uniform Standards of Professional
Appraisal Practice.

Mr. Percival ignored the obvious and significant differences between the properties,
contradicted himself with regard to performing any inspection and relies on outdated
versions of USPAP and other authorities for his appraisal. ZTM clearly engaged Mr.
Percival to prepare an appraisal with an extremely inflated value of ZTM’s property and
not for objective purposes. For all of those reasons, it is clear that Mr. Percival's appraisal
reflects an enormously inflated value that is wildly inconsistent with reality.

The Consent to Sublease is Not Subject to the Statute of Frauds

In your November 19, 2024 letter, Tyson suggests the Consent to Sublease is
unenforceable for violation of the statute of frauds. You state as follows:

In particular the Consent to Sublease included a provision in Paragraph 4 that
purports to allow PenMet to " ... elect to continue the Sublease with the same force
and effect as if PenMet Parks as lessor and Subtenant as lessee had entered into
a lease as of such effective date for a term equal to the then unexpired term of the
Sublease and containing the same provisions as those contained in the Sublease."
This section of the Consent to Sublease is clearly intended to result in the
conveyance of interests in real property. This provision of the Consent to Sublease
is unenforceable under Washington's statute of frauds. Therefore, Tyson and ZTM
Holdings LLC give notice to PenMet and Stutsman that PenMet has no legal right
to continue the Sublease under any circumstances.

If this is true, Tyson has been in breach of the 1977 Master Lease since 2014 because it
failed to obtain PenMet Parks’ consent to the Sublease, which would provide an additional
basis for holding Tyson in default and terminating the 1977 Master Lease. However, the
signatures did not need to be acknowledged and the Consent to Sublease is enforceable.

First, the Consent to Sublease does not involve the sale or conveyance of real property.
Instead, it provides PenMet Parks with the right to assume Tyson's position in the
Sublease, but then only if the 1977 Master Lease has been terminated (in this case based
on Tyson’s default) and PenMet Parks provides written notice of its election as required
in Section 4. The Sublease, which itself is attached and incorporated into the Consent to
Sublease, satisfies the statute of frauds as the signatures on the Sublease were
acknowledged. Moreover, if PenMet Parks makes the election to assume the Sublease,
its signature would not need to be acknowledged because the current RCW 64.04.010
expressly excludes leases from the statute of frauds.

Second, even if the Consent to Sublease were subject to the statute of frauds, part
performance removes the agreement from the statute of frauds. The doctrine of part
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performance prevents a party from asserting the invalidity of a contract where the other
party has acted in conformity with the contract and thus placed itself in a position where
it would be intolerable in equity to deny its enforcement. See Stevenson v. Parker, 25
Whn. App. 639, 643-644 (1980). In Berg v. Ting, 125 Wn.2d 544 (1995) the Washington
Supreme Court stated “The part performance doctrine "is based on the premise that in
certain situations it would be fraudulent to permit a party to escape performance of his [or
her] duties under an oral contract after . . . [permitting] the other party to perform in
reliance upon the agreement." /d. at 556.

In this instance, Washington Courts will conclude that it would be fraudulent to permit
Tyson to avoid its responsibilities under the Consent to Sublease. For the last 10 years,
the parties have all operated under the Consent to Sublease as though its terms were
valid and enforceable. This long acquiescence under the terms of both the Consent to
Sublease and the Sublease is sufficient by itself to avoid the statute of frauds. See Ben
Hold Indus. v. Milne, 36 Wn. App. 468, 474-5. There is sufficient evidence to persuade a
fair-minded person of the existence, character and terms of the Consent to Sublease and
of part performance by all of the parties that the purpose of the statute of frauds --
prevention of fraud arising from uncertainty inherent in oral contracts -- would not be
served by its application in this instance. In fact, only now, when confronted with its own
breaches, does Tyson suggest the lack of an acknowledgement invalidates the Consent
to Sublease. Since all of the parties have been performing pursuant to the Consent to
Sublease, Tyson cannot now claim that the instrument is unenforceable under the statute
of frauds.

Third, the statute of frauds does not apply because the statute expressly excludes leases.
RCW 64.04.010 states in pertinent part: “Every conveyance of real estate, or any interest
therein, and every contract creating or evidencing any encumbrance upon real estate,
shall be by deed: PROVIDED, That (1) ieases do not require acknowledgment, witness,
or seals . . .” Emphasis added).

Although the language was amended in 2024, the amendment would likely be applied
retroactively to the Consent to Sublease. A legislative amendment generally applies
prospectively unless it is shown that "(1) the legislature intended the amendment to apply
retroactively, (2) the amendment is curative, or (3) the amendment is remedial." In re
Pers. Restraint of Stewart, 115 Wn. App. 319, 332, 75 P.3d 521 (2003); In re F.D.
Processing, Inc., 119 Wn.2d 452, 460, 832 P.2d 1303 (1992); State v. Posey, 130 Wn.
App. 262, 274 (2005). An amendment may be applied retroactively if it is “remedial,”
meaning that it “relates to practice, procedure or remedies, and does not affect a
substantive or vested right.”” F.D. Processing, 119 Wn.2d at 462-63 (quoting /n re Pers.
Restraint of Mota, 114 Wn.2d 465, 471, 788 P.2d 538 (1990)); 1000 Va. Ltd. P’ship, 158
Wn.2d at 586. Kellogg v. Nat'l R.R. Passenger Corp., 199 Wn.2d 205, 220 (2022).

This legislative change was clearly remedial as it “relates to practice, procedure or
remedies, and does not affect a substantive or vested right.” It eliminates the necessity
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of leases being acknowledged. As a result, Washington Courts will apply the statute
retroactively and hold that the Consent to Sublease is valid.

Tyson Cannot Terminate the Stutsman Sublease

In your November 19, 2024 letter, Tyson states it is “terminating the Lease between Tyson
Limited Partnership and Stutsman Enterprises, Inc. dated September 23, 2013 for
reasons that Stutsman Enterprises failed to perform its obligations under the Sublease,
including obligations of maintenance and repair that resulted in PenMet giving notice on
October 18, 2024 that it was terminating the 1977 Master Lease for Tyson's failure to cure
a list of maintenance, repair and capital improvements demanded by PenMet in its July
15, 2024 Default Notice.” Tyson demanded that Stutsman “resolve all matters in the
PenMet letter within 15 days pursuant to Paragraph 17.1(g) of the SEl Lease which
requires that you cure non-monetary defaults within 15 days of your receipt of this Notice."

Tyson made no effort to correct the conditions specified in the Notice of Default or to
compel Stutsman to do so. Instead, Tyson continued to collect rent and in return provide
no benefit to the golf course. Tyson then waited until after PenMet Parks’ deadline to
take corrective actions had passed, well past Tyson’s 15 day deadline in its Notice to
Stutsman, and PenMet Parks’ termination of the 1977 Master Lease to take any action
and then only to purportedly terminate the Stutsman Sublease. Since Tyson took no
action whatsoever to correct the conditions at Madrona and PenMet Parks has as a result
terminated the 1977 Master Lease, Tyson forfeited its opportunity to terminate the
Sublease.

Tyson states “Tyson terminates Stutsman's right to possession of the Madrona Links Golf
Course and all other rights of Stutsman to use the premises described in the Stutsman
Sublease effective immediately and directs Stutsman to vacate the premises.” Pursuant
to the terms of the Consent to Sublease, once PenMet Parks terminated the 1977 Master
Lease, Tyson granted PenMet Parks the right to elect to assume the Sublease within 90
days. Therefore, Tyson’s argument has no merit and it cannot terminate the Sublease.

In addition, Tyson’s efforts to terminate the Sublease constitutes tortious interference with
PenMet Parks’ contractual expectancy under the Consent to Sublease and further
damages PenMet Parks. It further creates uncertainty for the employee of both Stutsman
Enterprises and its Sub-Subtenant, RM Kelly d/b/a Hackers.

PenMet Parks Justifiably Refused the Proposed Lease Assignment to ZTM

In your November 19, 2024 letter, you state as follows:

Tyson reserves all defenses and claims against PenMet regarding PenMet's July
15, 2024 Notice of Default and October 18, 2024 termination notice including,
without limitation, PenMet's abusive and bad faith actions related to Tyson's
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exercise of its legal rights under the 1977 Lease. These actions include, without
limitation, the unreasonable refusal to approve assignment of Tyson's lease rights
under the 1977 lease to ZTM Holdings, claiming that Tyson was obligated to make
capital improvements under the 1977 Lease and false statements by PenMet
through its agents that Ken Tyson intentionally constructed the course in 1977 with
latent defects and poor quality construction. These statements were made solely
for the purpose of putting the Tyson Limited Partnership and the individual Tyson
family members in a false light with the Gig Harbor community without basis in fact.

PenMet Parks rejected Tyson’s proposed assignment of the 1977 Master Lease to ZTM
because despite PenMet Parks’ request neither Tyson nor ZTM had provided any
information to suggest ZTM had any experience or was capable of managing or operating
a golf course. Regardless, Tyson then proceeded to prove this point when it appointed
ZTM as its manager and ZTM did nothing to correct any of the conditions at the golf
course. Consequently, this allegation has no merit.

You state in your November 15, 2024 letter as follows:

It is clear from your email that PenMet and you are angry and insulted, that ZTM
would suggest they would not agree to the future use their 14 acres for the golf
course without an agreement to allow ZTM to participate in that future. PenMet
refused to approve the assignment from the very start back in August/September
2023. That was before your allegations about Zack Rosenbloom suggesting
ZTM's ownership of the 14 acres created some leverage in getting approval for the
assignment.

On the contrary, in our first meeting with Zack Rosenbloom he advised us that he wanted
to own the 14 acres as leverage to obtain a new long-term lease. | immediately thereafter
advised you that | had met with Mr. Rosenbloom and of this issue. In August/September,
we learned that contrary to your and Tysons’ statements about seeking to terminate Mr.
Stutsman’s Sublease, Tyson later approved the extension of the Sublease.

Trespass / Insurance

Tyson states “PenMet has no further legal right to use the privately owned portion of
Madrona Links except upon the express written approval of ZTM Holdings. Any future
use of ZTM's private property will be considered a trespass.” Tyson’s transfer of the 14
acres was expressly made subject to the unrecorded leases affecting the property, which
includes the Stutsman Sublease. Pursuant to the terms of the Sublease, Stutsman (and
by extension PenMet Parks) have the right to use the 14 acres for the operation of the
golf course. PenMet Parks is not under any obligation to compensate ZTM for this use
as it was made an express condition of the transfer. Consequently, this allegation has no
merit.
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With regard to the demand for insurance, it was Tyson's responsibility to procure
insurance for all of the property under the 1977 Master Lease. After making repeated
demands, PenMet Parks received a certificate of insurance from Stutsman Enterprises.
Tyson should have procured a similar certificate for the 14 acres which would provide the
coverage you requested. Please advise if Tyson failed to do so.

ZTM / Tyson Offer of Settlement

In your October 24, 2024 letter, you state ZTM / Tyson are willing to sell the 14 acres to
PenMet Parks based on splitting the difference between Percival's appraised value
($8,105,000.00) and Mr. Sidor's appraised value ($2,490,000) which would be
$5,615,000. However, the offer made by ZTM / Tyson was for payment of $5,300,000. |
assume the $315,000 discount was intended to compensate PenMet Parks for providing
a complete release of ZTM / Tyson’s liability relating to the condition of the golf course.
In any event, PenMet Parks rejects this offer.

First, for the reasons stated above, Mr. Percival’'s appraisal is wildly inaccurate. The value
of the 14 acres, as determined by a competent appraiser, is $2,490,000. Second, the
National Golf Foundation estimated the cost to correct all of Tyson’s deferred
maintenance for the golf course at between $6,059,000 and $7,381,000.

For the purposes of settlement, PenMet Parks will assume the cost to correct the golf
course is $6,000,000 and below the low end of NGF'’s estimate. Therefore, ZTM / Tyson
would need to deed the 14 acres to PenMet Parks (valued at $2,490,000) and pay an
additional $3,510,000 to obtain a full release. PenMet Parks would accept such deed
and payment, provided, however, that ZTM / Tyson provide written notice not later than
December 20, 2024, that it is accepting this offer. Otherwise, and unless withdrawn
sooner, after December 20, 2024 this offer shall be deemed expired and null and void.

New Tyson Offer

In your November 22, 2024 letter, you state that ZTM wants to purchase PenMet Parks'
80 acres of Madrona Links Golf Course:

for the purpose of establishing the future of the golf course as a privately owned
public course dedicated solely for golf course use for the next fifty years. ZTM
Holdings LLC is interested in entering into negotiations for the purchase of the golf
course subject to covenants being established on both the 14 acre and the 72 acre
parcels limiting use of the property to public golf course purposes for the next fifty
years.

To clarify, ZTM expects that after 50 years the restriction limiting the use of the property
to a golf course will be extinguished and the property can then be developed into anything
permissible under the then current zoning code. This would result in a significant windfall
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to ZTM. Moreover, and as | have repeatedly explained, PenMet Parks cannot negotiate
with a single party to the exclusion of all others. A public process is required.

If PenMet Parks wants to sell real property, it must, by unanimous decision of its board of
park commissioners: (1) declare the property surplus for park or other recreational
purposes and (2) all sales must be by public bids and sale made only to the highest and
best bidder. See RCW 35.61.132.

If PenMet Parks is selling the property subject to a covenant limiting the use to a golf
course, then clearly the property is still necessary for park and recreation purposes and
the first condition cannot be met. Second, any sale must be through public bidding, to
protect the public from the very windfall ZTM is seeking. Using ZTM'’s Percival Appraisal,
even though it is deeply flawed for the reasons stated above, the fair market value of
PenMet Parks’ property would be $45,302,400. It would not be in PenMet Parks’ nor the
public’s best interest to deeply discount the value of the property just so that it may be
sold to ZTM.

Additionally, relying on a covenant limiting the use of the property to a golf course provides
almost no enforcement power to ensure the property is actually used for a golf course,
that the golf course is managed, maintained and operated properly and in the best
interests of the public. It would only allow PenMet Parks to seek a court order directing
ZTM to comply with the covenant. It also would not prevent ZTM from selling the property
to others even less capable of managing or operating a golf course and making an
additional profit at the expense of the public. Therefore, PenMet Parks rejects this
proposal.

PenMet Parks Has The Right To Condemn the Property for a Golf Course

You have argued that PenMet Parks lacks the authority to condemn property for use as
a golf course because RCW 35.61.130 does not specifically include golf courses and that
statute should be read narrowly. Based on this logic, PenMet Parks could not condemn
property for football fields, basketball courts, tennis courts, pickleball courts, swimming
pools, community centers and a significant number of other park and/or recreation uses,
which is inconsistent with Washington law.

There are several statutes authorizing PenMet Parks to condemn property. The first is
RCW 35.61.130, which states in pertinent part as follows:

A metropolitan park district has the right of eminent domain, and may purchase,
acquire and condemn lands lying within or without the boundaries of said park
district, for public parks, parkways, boulevards, aviation landings and playgrounds,
and may condemn such lands to widen, alter and extend streets, avenues,
boulevards, parkways, aviation landings and playgrounds, to enlarge and extend
existing parks, and to acquire lands for the establishment of new parks,
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boulevards, parkways, aviation landings and playgrounds. The right of eminent
domain shall be exercised and instituted pursuant to resolution of the board of park
commissioners and conducted in the same manner and under the same procedure
as is or may be provided by law for the exercise of the power of eminent domain
by incorporated cities and towns of the state of Washington in the acquisition of
property rights. (Emphasis added.)

RCW 35.61.130 incorporates the condemnation authority granted to incorporated cities
and towns, which is provided at RCW 8.12.030, and states in pertinent part as follows:

Every city and town . . . is hereby authorized and empowered to condemn land
and property . . . and to condemn land or property, or to damage the same, either
within or without the limits of such city for public parks, drives and boulevards . . .
and to condemn land and other property and damage the same for such and for
any other public use after just compensation having been first made or paid into
court for the owner in the manner prescribed by this chapter. (Emphasis added.)

The third statute is RCW 67.20.010, which states in pertinent part as follows:

[Alny separately organized park district acting through its board of park
commissioners . . . shall have power, acting independently or in conjunction with
the United States, the state of Washington, any county, city, park district, school
district or town or any number of such public organizations to acquire any land
within this state for park, playground, gymnasiums, swimming pools, field houses
and other recreational facilities, bathing beach or public camp purposes and roads
leading from said parks, playgrounds, gymnasiums, swimming pools, field houses
and other recreational facilities, bathing beaches, or public camps to nearby
highways by donation, purchase or condemnation, and to build, construct, care for,
control, supervise, improve, operate and maintain parks, playgrounds,
gymnasiums, swimming pools, field houses and other recreational facilities,
bathing beaches, roads and public camps upon any such land, including the power
to enact and enforce such police regulations not inconsistent with the constitution
and laws of the state of Washington, as are deemed necessary for the government
and control of the same. (Emphasis added).

Each of these statutes authorizes PenMet Parks to condemn property for parks,
playgrounds, recreation facilities and “any other public use”. In In re Seattle Monorail
Auth., 155 Wn.2d 612 (2005) the Washington Supreme Court articulated the standards
for interpreting a municipal corporation’s eminent domain powers stating as follows:

A municipal corporation does not have inherent power of eminent domain and may
exercise such power only as is expressly authorized by the legislature. /n re
Petition of Seattle, 96 Wn.2d 616, 638 P.2d 549 (1981) (Westlake); City of Des
Moines v. Hemenway, 73 Wn.2d 130, 437 P.2d 171 (1968); City of Tacoma v.
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Welcker, 65 Wn.2d 677, 399 P.2d 330 (1965). Statutes granting the power of
eminent domain are to be strictly construed. City of Seattle v. State, 54 Wn.2d 139,
338 P.2d 126 (1959). However, while the legislature's grant of the eminent domain
power to a municipality is to be construed strictly, it is not to be construed so strictly
as to defeat the purpose of the legislative grant. Welcker, 65 Wn.2d at 683. "[I]t is
not necessary that [eminent domain statutes] cover in minute detail everything
which may be done to carry out their purpose. Even though a power is not given
in specific words, it may be implied if its existence is reasonably necessary to effect
the purpose of the condemning authority." In re Petition of Port of Grays Harbor,
30 Wn. App. 855, 862, 638 P.2d 633 (1982) (citing State ex rel. Hunter v. Superior
Court, 34 Wn.2d 214, 217, 208 P.2d 866 (1949)); see also Chem. Bank v. Wash.
Pub. Power Supply Sys ., 99 Wn.2d 772, 792, 666 P.2d 329 (1983) ("a municipal
corporation's powers are limited to those conferred in express terms or those
necessarily implied"). (Emphasis added.)

Id. at 622.

A metropolitan park district is created for the management, control, improvement,
maintenance, and acquisition of parks, parkways, boulevards, and recreational facilities.
See RCW 35.61.010. RCW 35.61.130(3) states as follows:

The board of park commissioners [has the] express power to improve, acquire,
extend and maintain, open and lay out, parks, parkways, boulevards, avenues,
aviation landings and playgrounds, within or without the park district, and to
authorize, conduct and manage the letting of boats, or other amusement
apparatus, the operation of bath houses, the purchase and sale of foodstuffs or
other merchandise, the giving of vocal or instrumental concerts or other
entertainments, the establishment and maintenance of aviation landings and
playgrounds, and generally the management and conduct of such forms of
recreation or business as it shall judge desirable or beneficial for the public, or for
the production of revenue for expenditure for park purposes; and may pay out
moneys for the maintenance and improvement of any such parks, parkways,
boulevards, avenues, aviation landings and playgrounds as now exist, or may
hereafter be acquired, within or without the limits of said city and for the purchase
of lands within or without the limits of said city, whenever it deems the purchase to
be for the benefit of the public and for the interest of the park district, and for the
maintenance and improvement thereof and for all expenses incidental to its duties.

Even though the statutes do not specifically include “golf courses”, PenMet Parks
authority to condemn property for a golf course is implied as that is reasonably necessary
to effect PenMet Parks’ statutory purposes of as stated above. Moreover, it is common
for a metropolitan park district to own and operate a golf course, i.e. Metro Parks has
owned and operated Meadow Park Golf Course since 1961.
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Although | am not aware of any Washington cases on this issue, other states have
concluded that a golf course is a “park”.

In Johnson City v. Cloninger, 213 Tenn. 71, 372 S.W.2d 281 (1963), a condemnee
defendant argued that Johnson City did not have the statutory authority to condemn his
land for use as part of a municipal golf course because it is not a “park”. Id. at 76. The
Tennessee Supreme Court held otherwise, stating:

Under the statutes the City of Johnson City had the power to acquire defendant's
property under the power of eminent domain for the aforesaid purposes.

The terms of T.C.A. sec. 11-902 clearly encompass a municipal golf course, as
acquired "for said recreational purposes". Even if the terms of this section were not
clear, it would be unreasonable to exclude a municipal golf course as part of a park
from the general term "park purposes". The word "park" is defined in Webster's
Third New International Dictionary, Unabridged, as "a tract of land maintained by
a city or town as a place of beauty or of public recreation." "A park is a pleasure
ground for the recreation of the public to promote its health and enjoyment." Booth
v. City of Minneapolis, 163 Minn. 223, 203 N.W. 625, 626; Williams v. Gallatin, 229
N.Y. 248, 128 N.E. 121, 122 [18 A.L.R. 1238]." Black, Law Dictionary (4th ed.
1957).

The word "park” is certainly broad enough, in the every day sense of the word, to
include a golf course as well as a swimming pool, croquet court, baseball diamond,
band shell, zoo, and a host of other recreational facilities to which the public
normally turn for relaxation and recreation.

Id.

The Johnson City Court also rejected the argument that “a municipal golf course as a part
of a public park is not a "public use". /d. at 77. Instead, the Court held “[t]he weight of
reasoning and the trends in the courts of this State and the majority of the other states
are against this contention.” /d.

The same result was reached in Save Miles Square Park Com v. County of Orange, 92
Cal. App. 4th 1142; 112 Cal. Rptr. 2d 536 (2001). In that case, a citizens group opposed
Orange County’s decision to develop parkland arguing a golf course was a “nonpark use”.
Id. at 1145-6. The Court held that golf was “a legitimate park purpose or use. Id. at 1146-
7. The Court further stated:

The board of supervisors of a county is empowered to purchase property for use
as a public park, and to improve and manage the property. (Gov. Code, § 25353)
This necessarily means the supervisors have the discretion to decide what kind of
park best satisfies the needs of its citizens--unless, of course, they fasten upon a
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plan for something beyond the pale of a park. That just is not the case here. Golf
is a recreational activity, the new course will be open to the public, and it will bring
a profit to the county rather than impose a burden on its coffers. Indeed, that was
one of the reasons why the county rejected the No Project and Permanent Hobby
Area alternatives--because they would not generate sufficient revenue to make a
dent in the cost of acquiring the core area. The wisdom of that decision is not
before us--only its legality.

The decision to replace the hobby uses of the core area of Mile Square Park with
a golf course does not bring section 5401 into play, since golf is undeniably a park
purpose. The trial judge, therefore, properly granted summary judgment for the
county on the causes of action for intentionally and negligently violating that
statute.

Id. at 1147-8.

In Golf View Realty Co. v. Sioux City, 222 lowa 433 (1936), Golf View argued the statute
only authorized the acquisition of property “For parks, commons, cemeteries,
crematories, or hospital grounds” and did not expressly include a municipal golf course.
Id. at 436. The Court held as follows:

[The City] contends that although it be assumed that the property in question was
purchased for permanent use as a municipal golf course, the city would still have
the power to purchase it under the provisions of section 6195, giving cities and
towns the power to purchase real estate "for parks, etc.," upon the theory that a
liberal construction of the term "park" as used in this statute is sufficient to include
a "golf course". The term "park" is not defined by the statute. It, therefore, becomes
necessary to construe the meaning of that term.

It is a matter of common knowledge that "parks" are used by the public generally
for recreation through many different games, such as tennis, pitching horse shoes,
croquet, baseball, basketball, golf, walking, horseback riding, picnicking, and
general outdoor exercise. The parks in the city of Des Moines have two large
municipal golf links, and practically all large parks also contain baseball grounds.

Some courts have held that a golf links is a public utility within the meaning of a
charter authorizing a municipal corporation to acquire public utility. Capen v. City
of Portland, 112 Ore. 14, 228 P. 105, 35 A.L.R. 589.

The word "park" is defined in Webster's New International Dictionary as "a piece
of ground, in or near a city or town, kept for ornament and recreation and usually
inclosed [sic]."
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“While, in its ordinary and natural meaning * * *, the term may, both in this country
and in England, be applied to private lands that have been inclosed [sic] as well
as to lands that have been devoted to the recreation and enjoyment of the public,
in its modern use, especially in this country, where its meaning is to be determined
by the circumstances connected with its use, the term, as ordinarily used, has been
variously defined as meaning a detached tract of land, generally of quite sizable
proportions, devoted to purposes of ornamentation and recreation; * * * any piece
of public ground, generally in or near a large town, laid out and cultivated for the
sole purpose of pleasure or recreation, without any regard to the * * * style of the
arrangement; a piece of ground adapted and set aside for purposes of ornament,
exercise, or amusement; a piece of ground inclosed [sic] for public recreation or
amusement; * * * a tract of land set apart for ornament, or to afford the benefit of
air, exercise, or amusement. The term has been held to include a grove and a
public golf course, a playground and athletic field, or a tourist camp." 46 Corpus
Juris, 1373 and 1374; Booth v. Minneapolis, 163 Minn. 223, 203 N.W. 625;
Kupelian v. Andrews, 233 N.Y. 278, 135 N.E. 502; Phillips v. Laguna Beach Co.,
190 Cal. 180, 211 P. 225; Bennett v. Seibert, 10 Ind. App. 369, 35 N.E. 35, 37 N.E.
1071, Riverside v. MacLain, 210 1ll. 308, 71 N.E. 408, 66 L.R.A. 288, 102 Am. St.
Rep. 164; Kennedy v. Nevada, 222 Mo. App. 459, 281 S.W. 56; Ramstad v. Carr,
31 N.D. 504, 154 N.W. 195, L.R.A. 1916B, 1160; Northport Campmeeting Assn. v.
Andrews, 104 Me. 342, 71 A. 1027, 20 L.R.A. (N.S.) 976; Sutcliffe Co. v. Louisville,
205 Ky. 718, 266 S.W. 375, and numerous other cases cited on pages 1373 and
1374 under section 2 of 46 Corpus Juris.

In Booth v. City of Minneapolis, 163 Minn. 223, 203 N.W. 625, loc. cit. 626, in
discussing a question almost identical with that involved in this action, the Supreme
Court of Minnesota said:

"A park is a pleasure ground for the recreation of the public to promote its
health and enjoyment. A public golf course is for the same purpose. Parks
are used for public recreation by indulgence in tennis, pitching horse shoes,
croquet, baseball, kitten ball, golf, walking, horseback riding, picnicking, * *
* and general outdoor exercise, * * * and other recreations. If ground be
acquired for these purposes, it may be acquired for a part of them. It follows
that the city has authority under its charter, * * * to acquire and maintain a
public golf course. Capen v. City of Portland [112 Ore. 14], 228 P. 105, 35
A.L.R. 589; Sutcliffe Co. v. City of Louisville, 205 Ky. 718, 266 S.W. 375; *
* * Uses of Public Parks, see note 18 A.L.R. 1246."

If land can be acquired for these purposes under the provisions authorizing cities
and towns to purchase parks, we see no reason for the conclusion that a golf links,
which affords more open spaces for recreation and amusement than any of them
should not be considered a park.
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Id. at 440-441.

Similarly, in In re Condemnation by City of Coatesville of Certain Props., 822 A.2d 846
(2003), the condemnees contended the City’'s declaration of taking was invalid because
the stated purpose of the condemnation was for the creation of “a family regional
recreation complex which would include a golf course, movie theater, hotel, conference
center, ice skating facility, 40 bowling lanes, family entertainment center, a first tee golf
facility, ball park and public park, and not all of those intended uses were public in nature.
Id. at 854. The Court of Appeals rejected the condemnees’ challenge because it noted
the purpose for which the condemnees' land had been taken was limited to "nothing other
than as and for a municipal golf course, a component thereof, or a facility directly ancillary
thereto such as a golf training facility under the auspices of and as a member of The First
Tee National Association[.]" /d. at 855. The Court went on to hold that a municipal golf
course was an acceptable public purpose for condemnation by the City. /d. at 857.

Consequently, PenMet Parks is clearly authorized to condemn property for use as a golf
course.

Conclusion

ZTM/ Tyson have advanced an appraisal that is inconsistent with the applicable appraisal
standards and legal arguments that have no merit while at the same time expecting
PenMet Parks to immediately respond. PenMet Parks is willing to resolve all of the issues
related to ZTM's 14 acres and the Tysons’ liability under the 1977 Master Lease based
on the terms specified above. That offer is based on objective information provided by a
highly qualified appraiser, Stan Sidor, and a highly qualified consultant for golf courses,
the National Golf Foundation, both of whom did physically inspect the golf course and
ZTM Property.

Although PenMet Parks would prefer not to litigate these matters, in the absence of
reaching a mutually acceptable agreement, PenMet Parks will have no other alternative
but to pursue condemnation of the ZTM Property as well as a claim for damages against
the Tysons.

Sincerely,
ROBER7 JOHNS & HEMPHILL, PLLC

AN

Mark R. Roberts
mark@rjh-legal.com
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cc: Board of Park Commissioners
Ally Bujacich, Executive Director
Sue O'Neill, Director of Park Services



