ROBERTS
JOHNS ATrorRNEYS AT LAW

HEMPHILL

October 18, 2024 Via E-Mail to steveb@campbellbarnettlaw.com
and Via Regular Mail

Tyson Limited Partnership
c/o Stephen A. Burnham
CAMPBELL BARNETT PLLC
317 S. Meridian

Puyallup, WA 98371-5913

Stephen A. Burnham
CAMPBELL BARNETT PLLC
317 S. Meridian

Puyallup, WA 98371-5913

Re: Notice of Termination of Madrona Links Golf Course Lease
Dear Steve:

Thank you for participating in the inspection of the Madrona Links Golf Course yesterday.
Based on that inspection, this letter is to advise that the Peninsula Metropolitan Park
District (“PenMet Parks”) is hereby terminating the Lease and Amendment to Lease (the
“Lease”) with the Tyson Limited Partnership (“Tyson”)! because they failed to cure any of
the defaults specified in our July 15, 2024 Notice of Default and 90 Day Opportunity to
Cure or provide a written, specific timeline and funding for curing all of the defaults during
a short timeframe that is acceptable to PenMet Parks. As we stated in that Notice, if
Tyson failed to comply, PenMet Parks would terminate the Lease. This termination is
effective upon receipt of this Notice.

UNCURED DEFAULTS
In our July 15, 2024 Notice of Default, we identified the following defaults (which | have
quoted) and below each | have noted the condition of each based on our inspection

yesterday.

1. Trees. Tyson must provide and implement a comprehensive tree care program
acceptable to PenMet Parks to address Tyson’s overplanting, overhanging limbs and

! We reference the “Tyson Limited Partnership” as the named tenant. However, the Tyson Limited
Partnership was administratively dissolved in 2012 and has never been reinstated. Consequently, the
Tysons and the Cupits are personally liable under the terms of the Lease. Moreover, both Dennis Tyson
and Sue Tyson-Cupit have self identified as “general partners”. To avoid confusion, we refer to the tenant
simply as “Tyson” but it is intended to include both the Tysons and the Cupits personally.
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dead and/or dying trees and removal of selected trees to allow for more sun and air
circulation to troubled areas of golf course turf and to make the course more
playable. When trees are removed, the stumps must also be removed.

No information has been provided to PenMet Parks related to a tree plan or tree
removal. Only one tree has been removed.

2. Cart Paths. Due to Tyson’s poor tree species choices and planting locations, the
roots have destroyed the existing cart paths and made them undrivable. As a result,
golfers are driving around the cart paths and onto the turf causing significant
additional damage. Tyson must remove and replace the cart paths along with any
trees with root systems that will damage the cart paths.

No cart path work appeared to have been performed and Stutsman Enterprises
advised PenMet Parks that it is not responsible for correcting the condition of the
cart paths.

3. Drainage. Additional surface re-grading and some subsurface drainage is needed
on fairways to improve the condition of the turf and the quality of the playing surface.
This includes regrading fairways due to the settling caused by stumps and other
woody debris buried by Tyson during construction so that the water is properly
directed away from areas of play.

No new drainage was identified or work performed.

4. Tee Boxes. The turfin the tee boxes is often uneven and in poor condition. Tyson
needs to remove trees around the tee boxes to allow more sunlight and better turf
health and level the areas.

No tee box grading performed and no trees removed from tee box areas (or plan
provided for the removal of trees shading tee box areas).

5. Fairways. Where Tyson has buried tree stumps and other organic matter, there is
ongoing settling. As a result, the golf course does not have level fairways leading to
poor lies, uncomfortable cart driving and challenges for grass mowing equipment.
Having the “lie” of the ball supported by turf is critical to golfer satisfaction. Tyson
must correct these fairway conditions.

None of the fairways have been graded. All of the fairways are incredibly uneven
as evidenced by the exceptionally rough ride we experienced in the golf carts while
inspecting the course.

6. Fairway Aerification — The NGF and USGA understand there are challenges with
aerification into the subsurface rocks present at [Madrona Links Golf Course].
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10.

11.

However, this is not universal to the entire property. An inventory of locations where
aeration can be completed should be undertaken and aerations performed on a
regular schedule at these locations.

None of the fairways have been aerified.
Bunkers. Several bunkers need improved edges, new sand and/or new lining.

Bunkers appeared to have sand but the edges have not been improved and none
have been lined.

Ponds. The golf course ponds are not lined resulting in substantial vegetal growth
and algae that detracts from the aesthetics of the course and irrigation water quality.
The primary pond and irrigation source between the 16", 171" and 18" holes must
be dredged and lined.

No work performed on any of the ponds.

Irrigation. Repair or replace the irrigation components necessary to provide
irrigation to all turf areas on a continual, year around basis.

We were advised the irrigation is functional, but there were clearly many areas that
either were dead or had no turf.

Greens Fees. We requested information regarding Mr. Stutsman’s arrangement
with ForeUp and its Point-of-Sale (POS) and tee-time reservation system.
Specifically, Mr. Stutsman compensates ForeUp by providing several tee-times per
day (8 player slots) to Golfnow that they can sell on their platform, which would
equate to a cost of about $50,000+/- per year (1,300 rounds @ $38.00 avg rate).
Over the 2019-2023 period, this is $200,000 in unreported greens fees from which
PenMet Parks is entitled to 8% or $16,000.

No accounting or other information was provided.

Prepaid Greens Fees Arrangements / Memberships. These fees do not appear
to be reflected in the “green fees daily” category of the financial information provided
to PenMet Parks. We requested an explanation of how much in fees have been
collected for memberships and where they are reported.

Mr. Stutsman advised us yesterday that memberships are rung up as “pass” and
included in the green’s fees calculations but no documents have been provided to
support that statement.
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12. Audit. Tyson previously advised that it would be performing a forensic audit of its
sublessees books and records for compliance with the reporting requirements.

Tyson has not provided any information to suggest it has performed an audit or even
begun an audit.

13. Clubhouse. Mr. Cupit has advised PenMet Parks of a number of problems related
to the existing clubhouse which we outlined in our November 2, 2023 Notice of
Default. This includes, without limitation, conditions within the crawlspace, the
current electrical, plumbing and septic system. PenMet Parks requested an update
as to the current condition of the clubhouse and the work performed.

No information has been provided to suggest that any of these problems have been
addressed or resolved.

As we indicated in the July 2024 Notice of Default, at our January 2024 meeting,
Tyson advised that they would be commissioning an inspection to evaluate and
document the condition of the clubhouse building. To date, no inspections have
been performed and one of Tyson/Cupit's representatives, Mr. Rosenbloom,
advised us that Tyson/Cupit will not honor those representations to PenMet Parks.

TYSON LEASE OBLIGATIONS

| understand that Tyson maintains it is not required to replace or rebuild any portion of the
Madrona Links Golf Course, relying upon Wash. Hydroculture, Inc. v. Payne, 96 Wn. 2d
322, 635 P.2d 138 (1981). The Wash. Hydroculture case would reach the opposite
conclusion.

In Wash. Hydroculture, the tenant’s two fiberglass greenhouses were destroyed by fire.
Id. at 323. The lease did not require the tenant to have insurance and the lease did not
have a “risk of loss” provision. The Court concluded “a covenant to repair did not include
the complete rebuilding after destruction by fire through no fault of lessee.” 1d. at 328.
Specifically, the Court stated:

Without inquiry into fault on the part of lessee or intent at the time of execution of
the lease, and without language expressly holding lessee responsible for
rebuilding premises destroyed through no fault of his own, we cannot sustain the
trial court. It defies reason and logic to hold lessee to a covenant containing words
of art and magic language which lessor says we should construe as an "express
covenant" to insure against acts of God and other casualties beyond the control of
lessee. It is not express. "Maintain" does not mean "rebuild". One could agree to
surrender premises in as good condition as when possession was taken in
conjunction with a clause to maintain, and never contemplate their total destruction
requiring rebuilding.
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1d. at 328-9.

The Lease between PenMet Parks and Tyson obligates Tyson to provide fire insurance
as to the “full value of buildings and structures” and to name PenMet Parks as an
additional insured. Consequently, if there was a fire, the insurance proceeds would either
be used to rebuild the damaged improvement or the insurance proceeds would be paid
to PenMet Parks. More importantly, even in the absence of the insurance provisions,
under the Wash. Hydroculture holding Tyson would be liable to “rebuild” because the
damage is due to Tyson’s failure to properly maintain (or maintain at all) those
improvements.

SUBLEASES

Please also be advised that pursuant to the 2014 Consent to Sublease relating to
Stutsman Enterprises, Inc., and the 2014 Consent to Sub-Sublease with RM Kelly, Inc.:

If the Master Lease shall expire or terminate during the term of the Sublease for
any reason other than condemnation or destruction by fire or other cause, or if
Tenant shall surrender the Master Lease to PenMet Parks during the term of the
Sublease, PenMet Parks, in its sole discretion, upon written notice given to Tenant
and Subtenant not more than ninety-(90) days after the effective date of such
expiration, termination, or surrender, without any additional or further agreement
of any kind on the part of Subtenant, may elect to continue the Sublease with the
same force and effect as if PenMet Parks as lessor and Subtenant as lessee had
entered into a lease as of such effective date for a term equal to the then unexpired
term of the Sublease and containing the same provisions as those contained in the
Sublease. If PenMet Parks makes such election, Subtenant shall attorn to PenMet
Parks and PenMet Parks and Subtenant shall have the same rights, obligations,
and remedies under the Sublease as were had by Tenant and Subtenant
thereunder prior to such effective date, respectively, except that- in no event shall
PenMet Parks be: (i) liable for any act or omission by Tenant; (ii) subject to any
claims, counterclaims, offsets, or defenses which Subtenant had, has or might
have against Tenant; or (iii) bound by any rent, additional rent, or other payment
paid by Subtenant to Tenant in advance.

See Section 4.

PenMet Parks will issue its notice to Tyson as to its election to continue or not continue
one or both of the subleases within 90 days of the date of this letter.
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USE OF THE 14 ACRES

Regardless of PenMet Parks’ termination of the Tyson’s Lease, the public has the right
to continue to use the 14 acres as a golf course for the remainder of the term. The deed
conveying the 14 acres from Tyson to ZTM Enterprises states the title is subject to the
unrecorded leasehold rights of Stutsman Enterprises, Inc. and RM Kelly and ZTM was
clearly aware of those lease rights. Pursuant to the Stutsman Enterprises Lease, it has
the express right to continue to use the 14 acres and, as stated above, PenMet Parks has
the right to continue the Stutsman Enterprises Lease.

RENT NEGOTIATIONS

PenMet Parks is in receipt of your October 3, 2024 letter and the Tysons’ proposed rent
for the remainder of the term. Because PenMet Parks is terminating the Tysons’ Lease
for default, this issue is now moot.

CONCLUSION
As | have done with the prior notices, | have not directed a copy of this letter to Dennis
Tyson or Sue Tyson-Cupit since they are represented by you. | am assuming providing
this Notice to you will be treated the same as providing the notice directly to them.
However, if | am in error or if you would like me to send the notice to Dennis Tyson or
Sue Tyson-Cupit, please let me know.
Thank you.

Sincerely,

ROBERZS JOHNS & HEMPHILL, PLLC

ark R. Roberts
mark@rjh-legal.com

cc.  Ally Bujacich, Executive Director
Sue O’Neill, Director of Park Services





