LEASE
AND
AMENDMENT TO LEASE

-

THIS LEASE, made this s ‘ day af _jm‘iﬂl_;l_g?;! -
Bk, by and between the CITY OF TACOMA, & mumicipaT Torporation

of the S5tate of Washington, hereinafter referred to as the "City,"
and DenMARK, INC., a corporation organized and existing under the

laws of the State of Washington, hereinafter referred to as "Lessee,”

-

WITNESSETH

WHEREAS the City is the owner of the following described
real property situated in the County of Pierce, State of Washington,
to wit:

{described in "Exhibit B" attached hereto)

encompassing approximately 71 acres, said land being totally
unimproved, and

WHEREAS the City 15 desirous of having constructed thereon
a public golf course, together with appurtenant structures for the
operation of said golf course for the benefit of the public, and

WHEREAS the Lessee has completed a design diagram necessary
for the construction of said golf course, a copy of which is attached
hereto and made a part hereof, and

WHEREAS the Lessee is desirous of constructing, operating
and maintaining such a golf course with appurtenances under a lease
from the City and providing the City a source of revenue by way of
rental; .

NOW, THEREFODRE, it is hereby agreed that

The City, for and in consideration of the agreements and
covenants here mentioned, and for the further consideration of the
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. Lessee having here’ *ore prepared the design ¢ grams of the proposed
public golf course, and having agreed to construct at the sole cost of
the Lessee said public goif course and appurtenant structures, hereby
leases to safd Lessee, for the purposes and upon the terms and condi-
tions stated herein, the foregoing described property.

1. TERM OF LEASE. The term of this lease shall be thirty (30)
years, commencing on the day the golf course 1s open and ready for play

to the general public, together with an option te repew for two addi-
tional 10-vear periods, provided Lessee gives written notice of inten-
tion to renew one year before the end of said thirty (30) year term.

2. WORK TO BE OUWNE BY LESSEE. The Lessee agrees that within
not more than thirty-si®x (36) consecutive calendar months from the date
of this lease, s5aid Lessee will construct on the premises herein
described, a public golf course, with appurtenant services and struc-
tures, at Lessee's sole cost and expense, and in accordance with
plans and design diagram attached hereto and made a part hereof. In
the event the Lessee fajls to construct the first phase of the golf

eourse within thirty-six {36) consecutive calendar months as above
provided, this lease shall cease and terminate, and all improvements
shall revert to the City as provided in Paragraph 12 hereof. The

Lessea shall proceed to complete the second phase of the golf course
within the term of the lease,
provide a4 total of one hundrad

ditional land is5 acquired to
ind said land is suitable
L bf Leszsee. The first and
second phases of the golf course are marked "Exhibit A" and by this
reference incorporated herein.

for golf course development in dis

3, REMNT. The Lessee agrees to-pay, and the City agrees to
aceept, as rent for the leased premises, upon the completion, accept-
ance and opening for general public use said golf course and club
house, the following sum: .

The rental for the first five (5) years shall be three

(3} percent of the gross greens fees, payable guarterly

to the Lessor. All rates and charges relating to rental

payable for said leased premises shall be subject to re-

evaluation and renegotiation at intervals of five (&)

years from the effective date of this agreement. HOWEVER,

the rental for such period shall be subject te reevalua-
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ation and renegotiation as above proviued. In the event that
the parties hereto cannot mutually agree upon the rental
payable for said premises at any such S5-year interval for
the ensuing 5 years, then each of the parties hereto

sHall appoint one appraiser. If the two appraisers can-
not agree upen the proper rental therefor, they shall
appoint a third appraiser. The rental fixed by any two

of such appraisers shall be the rental recommended to

be paid for said premises for the ensuing five (5) years;
PROVIODED, HOWEVER, that in the event either of the parties
should ba dissatisfied and unwilling to accept such rental
so fixed as a fair and reasonable rental for said premises,
gither of the parties may apply to the Superior Court of
Washington for the purpose of having the court fix such
rental upon proper evidence being introduced by both
parties, and such rental as fixed by said Superior Court
shall be final, conclusive, and binding upon all parties
concerned. [In determining the reasonable rental for such
premises, the appraisers, the parties and the court shall
take into consideration all facts and circumstances normally
considered, particularly the extent and amount of contribu-
tions and expenditures made by both parties in the con-
struction of permanent improvements on said premises,

the amount of rent charged by the Lessor, the present

state of said land and the value of permanent

improvements thereto, and the fact that the City will
ultimately receive and that Pierce County will receive

real estate tax not presently being received. In no

evenf shall such readjusted rental be set at such a rate

or maintained at such a rate as to prevent the Lessee
herein from realizing operating expenses, a return of
capital investment, and a reasonable profit. Should the
percentage of change of the applicable consumer price

index be substantially greater than the percentage. of the

greens fee increase, the Lessee will be entitled to submit
his direct golf course operational costs a&s an evaluation

factor to the arbitrators or the court in rent fixing.
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Greens fees for the purposes of assessing remt shall
fnciude any consideration paid for the privilege of
using the golf course for playing golf.

4" USE OF LEASED PROPERTY. Lessee shall use the leased
premises for a public golf course, with appurtenant services and
structures. Lessee shall use the entire premises for conducting
thereon a public golf course and activities associated therewith
in a good, prudent and businesslike manner continuously during

the entire term of this lease, with the exception of seasonal ar
temporary closures for such periopds as may be reasonably nEcéssary
far such purposes as repairs, or rehabilitation, and for reasons
beyond Lessee's reasonable contral, including, but not limited to,
inclement weather. : ;

§. LESSEE TO COMPLY WITH ALL APPLICABLE LAWS. Lessee
agrees that, in its use and occupancy of the leased premises, it
will comply with all applicable laws, rules, regulations and
ordinances of every governmental body or agency whose authority
extends to the leased premises, or to any business conducted

upon the leased premises.

6. CITY MAY INSPECT LEASED PREMISES. The City may enter
upon -the leased premises at any reasonable time for the purpose
of inspecting the premises. ; '

7. TAXES. Lessee promises to pay when due al] taxes
levied upon or assessed against Lessee's property and upon Lessee's

possessory interest. in the real estate hereinafter described,
including Teasehold taxes assessed by the State of Washington and
the County of Pierce. The Lessee shall save and hold the Lessor
. harmless from any and all swch taxes and assessments.

B. UTILITIES. Lessee shall be liable for and shall pay
throughout the term of this lease, all charges for utilities
servyices furnished to the Teased premises.

9. LIEMN5. The Lessee shall have no authority, express or
implied, to create any lien on safid premises, and will hold. the
Lessor harmless from any 1055 by reason of labor or material lien.

The Lessee shall have the right to fnstall at its own
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expense business fixtures and equipment normal for its activities,
and the right to remove the same at the expiration of the lease;
FROVIDED, that the Lessee shall pay for all damages suffered to
the premises by such removal; PROVIDED, ALSO0, that this article
shall nut*authurfze the Lessee to remove permanent buildings or
structures from said premises without the prior approval of the

Lessor.
10. MAINTEWNAHWCE AND REPAIR. The Lessee agrees to keep and

maintain the leased premises in good condition and repair, and at
the expiration or termination of this lease, Lessee will return
the ieased premises, together with all structures, facilities and
improvements thereto, except business fixtures and equipment, to
the City in good condition and repair, reasonable wear and tear
and damage by fire or umavoidable casualty excepted.

11. IHSURANCE. Lessee agrees to defend and save the City
harmiess from any and all liability, including the expense of litiga-
tion, caused by injury, including death, to any person or for damage to
any property, regardless of how such injury or damage be caused, sus-
tained or alleged to have been sustained as a result of any condition
or pccurrence whatsoever in any way to the premises described hergin
or related in amy way to the Lessee's uyse and ogccupancy of the premises
and of the buildings situated thereon. In addition, the Lessee shall
at its own expense, maintain Tiability insurance with a reputable
insurance company or companies approved by the Lessor in the minimum
amount of $500,000 single 1imit. The City shall be named as an addi-
tional insured as respects to all claims arising out of Lessee's
operations. Such policy shall include an endorsement specifying that

such coverage shall be primary over any other valid and collectibie
insurance. It shall alse require the insurance company to give the
City 30 days' notice of termination on cancellation addressed to
Property Management and Insurance Division, City Clerk's Office, Room
338, County-City Building, Tacoma, Washington 98402. 1t shall also
specify that the Lessee i5 solely responsible for payment of all
premiums due and collectible for the coverage required.

A copy of the policy shall be furnished to the City within 30
days of the inception of this lpase and shall be renewed and be in
Full force and effect at all times for the term of this lease.
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The Lessee shall carry a policy of fire insurance to the
full value of buildings anmd structures naming the City as an

additional named insured, as its interests may appear.
17. DEFAULTS. Time is of the essence of this agreement, and

in the event of the failure of the Lessee to pay the rentals, or other
charges at the time and in the manner specified, or to keep any of the
covenants or agreements herein set forth to be kept and performed, the
City may elect to terminate this Tease and reentér and take possession
of the premises; PROVIDED, HOWEVER, that the Lessee shall be given
written notice by certified mail, in writing, stating the nature of
the default inm order to permit such default to be remedied by Lessee
within ninety (90) days from the date of receipt of said written
notice. In the event of forfeiture as herein provided, all improve-
ments on said premises shall become the property of the City.

3. HWOTICES. A1) motices required or desired to be given
to this lease shall be personally served or given by mail. If
mailed, they should be sent by certified mail to the following
respective addresses:

To City:

To Lessee:

14. WAIVER. The acceptance of rental hg the City for any

period or periods after a default by the Lessee hereunder shall not
be deemed a waiver of such default, unless the City shall so intend
and shall so advise the Lessee in writing. MNo waiver by the City of
any default hersunder by the Lessee shall be construed to be or act
a5 a waiver of any subsequent default by Lessee.

15. EQUIPMENT. The Lessee shall furnish the business fix-
tures and equipment and personal property necessary for the operation
of a public golf course amd activities associated therewith. The
Lessee, upon termination of this lease agreement, shall have the
right to remove from the premises his business fixtures and equip-
ment and other personal property; PROVIDED, HOWEVER, that the Lessee
shall not remove permanent buildings or structures placed upon said
premises. '

16. SUBLEASING OR ASSIGNMENT. No part of the premises leased
shall be sublet or assigned to other than responsible persons approved

Lease = &




. by the Lessor, for ¥ use whatscever. Copies Ff all agreements ﬁe-
tween the Lessee and any sublessee or assignee or other party relating
in any way to the use of the leased premises shall be filed with the
City Manager; PROVIDED that the controlling interests of the stock

in DenMark, Inc. shall not be transferred or alienated without
obtaining the prior approval of the Lessor, as above provided for
subleasing or assignment, it being the intent that the Lessee shall
not alienmate, sublease or assign possessory fnterest in the premises,
either directly or by transfer of stock, without the prior approval
of the City; PROVIDED FURTHER that said approval shall not be unrea-
sonably withheld; and PROVIDED FURTHER that the foregoing provisions
tshall not 1imit or restrict a transfer of the Lessee's interest by
inheritance; and further that the City shall consent in the event of
a transfer occasioned by operation of law.

17. RECORDS. The Lessee shall at all times keep adequate
and accurate records sShowing the number of greens fees collected and
paid. A1l such books and records relating to greens fees shall be
open to inspection and audit by the proper officials of the Lessor at
a1l reasonable times.

18. DISCRIMINATION. In addition to the assurances herein-
above given, the Lessee agrees to offer its services without restric-
tion on a fair and equal basis to a1l persons, regardless of race,
color, creed, or national origin, as required by Section 601 of the
Civil Rights Act of 1964 and Part 15 of the Federal Aviation Adminis-
tration regulations.

19. INSOLYENCY OR BANKRUPTCY. It shall be deemed a breach
of the covenants of this lease if the Lessee i5s adjudged insolvent
by any court, goes into bamkruptcy by woluntary petition or other-
wise, or a receiver is appointed to take charge of its business, or
if the Lessee makes an assignment for the benefit of creditors to
whom the Lessee is alleged to be in default, and, in such event, the
Teasze may, as hereinafter provided, be terminated at the option af
the Lessor, in which event all rights of thercampany Or any persan
claiming through 1t shall utterly cease and terminate and all payments
made thereon shall belong to the Lessor, and the Lessor may reenter
and take full possession of the premises, including all improvements
therein, except for business fixtures and equipment, as if this
iease had never been made.
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20. AGENTS. The employees or agents o ~he Lessee shall
not be considazred .. employees or agents of th. City.

21. EMINENT DOMAIN. In the event, during the term of this
lease or any renewal or extension thereof, the whole or a significant
portion of the leased premises is acquired by the exercise of the
power of ‘eminent domain, and it is impossible to use the premises as
a golf course, this lease shall terminate at the time passession

must be surrendered, and the Lessee shall be relieved of the
payment of the unpaid balance of the total consideration herein.
In the event, during the term of this lTease or any renewal or
extension thereof, only a portion of the demised premises are
dcquired by the exercise of the power of eminent domain, the
Lessee shall have the election as to whether it will terminate

and cancel this leasze at the time a portion of the leased premises
must be surrendered, or remain on the demised premises with the
remaining unpaid balance of the total consideration herein
provided.

It iz understood and agreed that Lessee thall be entitled
to receive the entire amount of the condemmnation award for all
improvements Lessee has made upon said golf course property and
buildings together with any award implying loss of value to the
Lessee as & result of loss or reductionm in income, and shall have
the sole and exclusive right to negotiate with any condemning
authority for said purpose during the first tweﬁty (20) years
of this lease. Thereafter, the parties shall share in the
praoceeds received from the condemning authority for the taking
of the leasehold improvements, as follows: During the first five-year period,
the City shall receive twenty (20) percent of said award. During
the next five (5) years thereafter, the City shall receive forty
{40) percent, and after the lease has been in effect for thirty
(30) years, the City shall receive eighty (B80) percent of any such
damages. In addition, the City shall be entitled to receive the
amount of the condemnation award for the value of the land,

The rights of the City shall fin ﬁn way prejudice or inter-
fere with any cliaims which the Lessee may have against the authority
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pxercising the power of eminent domain for damages or otherwise
for the destruction of, or interference with, the business of the
Lecsee on the demised premises, and/or the leasehold improvements.
22. TRANSFER OF LESSEE"'S INTEREST PURSUANT TO COMSTRUCTION

LOAK. The improvements required to be made by the
Lessee under the terms and conditions hereof are to be financed
by procuring construction loans from one or more lending institu-
tions which require additfonal provisions not heretofore provided
for. Therefore, in the event that the Lessee, during the term of
this lease, should default in any manner whatSDEFEr resulting in a
cancellation thereof, or should it fail or refuse to pay any sums
due under the terms and conditions of said construction loans, and
in the further event that the Lessee should fail for any reason
whatsoever to pay the balance then due on any of said construction
loans pursuant to the provisions of said Toan instrumemts, or
should any payment so made be declared invalid, them only in those
events, subject to Paragraph 4, the following terms and conditions
shall apply, notwithstanding any other provisions in the lease to
the contrary, particularly Paragraphs 16 and 19.

a. Such lending institution or institutions having
financed the construction of improvements required here-
under, notwithstanding any other provisions of this agree-
ment, shall have the right to enter into possession of said
premises itself or by some third person or persons first

approved by the Tacoma City Council and operate as Lessee
under the terms and conditionms hereof for such period af
time as may be required to pay any findebtedness stil]l due
and owing on such construction loan. [t is specifically
understood and agreed that all other terms and conditions
of this agreement shall be binding upon such lending
institution or third person entering into possession of
said premises.

b. In the event any lending institution shall enter
into possession of said premises as provided in this
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agreement, and at the expiration of the term of this

agreement as set forth in Paragraph 1, there remains

due and owing an umpaid balance on any construction

Toan, then in that event, such lTending institution

shall have the option to renew and extend this lease

for a period of an additional ten years, as may be
required to pay any indebtedness sti111 due and owing
on any such constructionm loam. In no event shall the
term of this lease, together with any extension or
renewal thereof, exceed the term of fifty (50) years
from the date of the execution thereof.

. In the event that the Lessee shall faithfully
perform all terms and conditions of this lease, and
further, make any and all payments due on constructian
loans to any and all lending institutions, then this
Paragraph 22 shall be ineffective and held for naught.

d. PROVIDED, that the City, its successors and
assigns reserve the right, in the event of default by
the Lessee, to pay the balance due on any construction
Toans and thereby succeed to all rights of the Lessee.
In the event of default and nonpayment by either the
Lessee or City, then only in those events the foregoing
terms and conditions shall apply.

THIS AGREEMENT is a consolidation and incorporation of
any and all former agreements or understandings, written or
oral, had between the parties or any representatives thereof,
and constitutes the sole agreement between the parties hereto
and is binding on the successors in interest and assigns of
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both parties.
IN WITNESS WHEREOF the parties hereto have executed
this lease agreement this _lst day of _ Apsil , 1877

Attest:

City CTefk

-;'

Countersigned:

Director of Finance

f.rg;l:r:-ue;[ as to form:

Hssiatawt'citr Attorney

STATE OF WASHINGTON

County of Pierce e

On this day personally appeared before me Gordon N. Johnston
and H. B. Bond, Mayor and City Clerk, respectively.

to me known to be the individuals described in and who executed the
within and foregoing instrument, and acknowledged that they sﬁgned
the same as their free and voluntary act and deed, for the purposes
therein mentioned.
Given under my hand and official seal this ‘ng day of
APRY L. , 1977.

Ay BL.

Notary Public in and for fhE S5tate
of Washingten, residing at Tacoma.

Lease - 11



REJ Hadfi0

DESCRIPTION

Portions of the Hortheast % .and the Southeast 5 of Section 20, Township
21 Worth, Range 2 Cast of the Willamette Meridian describod as follows:

Beginning at the northeast comer of the Southeast % of sald Section 20;
Cheace KOS5 21" 43" K olong the morth line of said Southeast 5 a Jistanca
of 491.52 feet to the southwest corner of the cust 15 acres of Southeast

% of the Norcheast % of said Section 20; thence N 19 45° 40" E along

the west line of said I5 acres a distance of 730 Feet; thence N BH? 21°
43" I 979.39 {feet o a point 150 Feet west of the west line of the South-
cast ‘5 ol the Kortheast 4 of said Section 20; thence 5 19 42° 47" E parallel
to said west Line 780 toet to the nocth line of the Southenst 4% of Scction
20 thenee K BED 21' 43" W along sald porth lime to o point 1540 Foor west
af the east line of the Southeast 4 of Section 20; thence 5 19 37" Q4

W 1783 86 fcer to the norctherly rieght of way limc nf (Otte Jaln Aoud) 36th
Streot K.W.: thenmce 5 889 40" 15" E along the morth line of said 5treoot

ta the cast line of Sectionm 20; thoence W 1 37' 04" L 1277.55 fect olong
said cast lime to the point of beginning.



